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July_19, 1994

The Honorable Senator Phil Gramm
~ United States Senate

Washington, D.C. 2051~'

hl2C"t:IVE:D
I ""

Ifioeulf'ri,lJCr I 9 /99.4
- '.' Dear Senator Gramm: ~"fiJN.

~1C£OF.~rJ9!vs~
_. _.0. - . I am writing this letter to voice a concern I have regarding ~)",'IM~,Qy
~. implementation and enforcement of Section 19 of the 1992 Cable
....;-__ Act by the Federal Communications Commission.

_.~& ~ ~istributor of. DBS satellite television programming, equal
access to cable and broadcasting programming at fair rates,
something which we ar~ not currently receiving is essential for
Coleman County Broadcasting Systems to be competitive in our
'loc~l marketplace.

The attached letters to FCC Chairman Reed Hundt from myself, in
addition to Rep. Billy"Tauzin and other members of Congress,
spell out my concerns on this issue.

--_.

It was my impression that Congress had guaranteed equal access to
cable and broadcastprogr~ningfor all distributors with the
passage of the 1992 Cable Act. Despite this fact, however,
satellite distributors and consumers continue to be treated
unfairly by the cable industry.

So~e programmers continue to charge unfairly high rates for
satellite distributors compared with cable rates. Other
programmers, like Time Warner and Viacom have simply refused to
sell programming to some distributors. These exclusive practices

: ·hur.t nlral-··consumers and thwart the effective competition
required by Section 19 of Cable Act.

I would greatly appreciate your assistance on behalf of rural
consumers in Coleman, Brown, Runnels, Callahan, and Taylor
Counties in Texas, in encouraging the FCC to correct this
inequity.

erely,

.~~.
Jerry~Ellis
Manager

No. of CopiM rec'd__;;-'__
UltABCDE
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~ The Honorable Reed Hundt
Chairman
Federal Communications Commission
1919 M. Street, NW,. Rm. 814
Washington, DC 20554

RE: Cable Competition Report
CS Docket No. 94-48

Dear Chairman Hundt:

I am writing this letter in support of the Comments of the
National Rural Telecommunications Cooperative (NRTC) in the
matter of Implementation of Section 19 of the Cable Television
Consumer Protection and Competition Act of 1992, Annual
Assessment of the Status of Competition in the Market for the
Delivery of Video Programming, CS Docket No. 94-48.

---... .

.....:

:-This programming, which includes some of the most popular cable
networks like HEO, Showtime, Cinemax, The Movie Channel, MTV,
Nickelodeon and others, is available only to my principal
competitor, The United State Satellite Broadcasting Co. (USSB),
as a result of an "exclusive" contract signed between USSB and
Time Warner/Viacom.

In contrast, none of the programming distribution contracts
.-_. signed by DIRECTVTM are exclusive in nature, and USSB is free

obtain distribution rights for any of the channels availabl~

DIRECTV.

to
on

Mr. Hundt, my organization agrees with the NRTC that these
exclusive programming contracts run counter to the intent of the
1992 Cable Act. I believe that the Act prohibits any arrangement
that prevents any distributor from gaining access to programming
to serve non-cabled rural ares.



Page Two
Cable Competition Report
CS Docket No. 94-48

Under the present circumstance, if one of my DIRECTV subsc~ibers

also wishes to receive Time Warner/Viacom product, that
subscriber must purchase a second subscription to the USSB
service. This hinders effective competition, and as a consequence
keeps the price of tne"Time Warner/Viacom channels unnecessarily
high. It also increases consumer confusion at the retail level.

---.-.". .

_. ..-

-'
, .'

JL.:

Not having access to the Time Warner/Viacom series has also
adversely affected my ability to compete against other sources
for television in my area. The first question our customers ask
looking over our program list is, we can get HBO & Showtime can't
we. We have to tell them No, not from us. This is really
upsetting to them and make them want to think it over a little

-.' mOre", because they really wanted HBO.

We believe very strongly that the 1992 Cable Act flatly prohibits
any exclusive arrangements that prevent any distributor from
gaining access to cable programming to serve rural non-cabled
area. That is why we supported the Tauzin Amendment, embodied in
Section 19 of the Act.

We ask the FCC to remedy these problems so that the effective
competition requirements of Section 19 become a reality in rural
America. I strongly urge you to banish the type of exclusionary

'arrangements represented by the USSB/Time Warner/Viacom deal.

,Thank you for your consideration in this matter.

~
CerelY'

. / ~R~~)
er~ Ellis

',' Manager '_",

cc:
The Hon. Representative Charles Stenhclm
The Hon. Senator Phil Gramm
The Hon. Senator Kay Bailey Hutchison
William F. Caton, Secretary

~. The Hon. James H. Quello
.~_' __ The Hon. Andrew C. Barrett

The Hor. Susan Ness
The Hon. Rachelle B. Chong
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TIle Hoocmable Reed HUndt
QIIirmaa
Feden1 CollllDUllicaticms Commission
1!f19 M Street, NW
W~gron, DC 20554

. Dear Chairma:a Hundt:

.. ;

--:..

We arc writinC 10 uk your help in~nc the Commis.ion's rulemanng on
~pedtion and diversity in video programming distribution.

Duriq the past "jar a great deal of the eMrIY bas necessarily been devoted to the iaauc
of cable rate rquJation. NotWithstandin. the immediare importIDC: of that issue, IlW1)'
Member! of CoaI1"!U helieve that tile tlUe UlJ'Wet to~ the video programming
distribution marterplace is the promotion of ral ccmpetition. In the 10q tun we believe that
~on - DOt tepWion - will &chieve the patest beaefiIs for COIISWDerI and result in
l,.ea= vitality ill the induItry. Of the away pmvisions of the Cable AJ::t that are desianed
to promote competitiDD, DOne are mOle impolC2llt than Section 19, which iDstruct! the
Commission to ensure 11OI1discrimimt access to cable prngramminc by an distributors.

We stronIly believe that section 19 is wcmhy 0{ your serious and jmmediate attention.
We respec:duUy request that you reexamine the Commission's Pint R.epott and Order
~plementing section 19 in order to eliminate porentia1100pholC3 that would pcrml~ the deDia.l
Of prognmming to any non-cable disuibutor•.

We wish to can to your attention certain diJquieting deve10pmems heightening our
ccmc:em about the FCC's program access replations. We are uoubled by tbe Primestar
ciOGsenl· CiccreeI and the etrea thl:y lIJay ba"YC oa procram acccaa. We be!ierve the PCC',
grogr&m acccu reaulations need to be tightened if the fun force and effect of Sc:aion 19 of
the 1992 Cable Act is lObe preserved. .

As you may be &ware, despite the CommiJlion's well-reasoned brief opposing the CDUj'
of the state Elimestar c:Iectee. the court enten!ld final judcment. A.moIlg adler tbi.qs. the sew:

. consent decree will permit the venically ilMgmted cable prognmmen tbat awn Primcstar to
enter into exclusive COI1U'aCtS \Vi1l\ one dbect broadc:ast sa&el1ite (DBS) operator to the
exclusion ot aU ocher DDS ptoVidcrs at each orirital posicion. Oa the ocber bud, Primestar's
abil.~ty tQ obtain all of the \'l"Olf3JDD\ing of its cable OW1len will be~ by the state
consent clec:tee. In its opimon, the court made c1eu', bowever, drII its ns1mc was in no way
ajudgment about the proprietY of such exclusive ccmtr.IC'tS UDder Sec=imI 19 of the Cable Act

..~
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'I1Io Honorable Reed Hundt
Pa8e 2

Of, the FCC's implementing regulation! and specitlcally left thai. quc:sti.on op= to be dcci~
try! the FCC.

In e3Scnce, the stile consellt dectee giVe3 Primestar's cable ownen the ability to arve
UR the DBS market to the compct:itive disadvaDtlF of nOQ-<:able owned DBS providers. This
ia I dircal:y coouary to the intent of Cona;resa. In enacting the propm access prov;ll:lans,
~ specifically rejected the existing market strue:t1Jre in which venially iDregrated cable
companies COftuol1ect the distribution of prolftlllnrlng. Congn:ss aDd the FCC rec:ognjzed that
vcrt:ica.Uy m&egrUed propmmers bad both the SneaDS and the incemi~ to we their CODttOl
over program access to discriminate apinst cables' competitors and to cboke off potential
competition, even in unserved areas. Moreover, Congress looked to DBS as a primary source
of competition to cable, not as a new technology to be captured by the cable industry .

Concress en,,-:ted very strong pr'Op2ftl :u:cas provil'rionll: and g2ve the Commission b,uad
aqthority to ~late apinst aDti-co~titiveand abusive practices by venic:ally iDtqr.ued
p~grammers. Section 628 (b) makes It unlawful f01' a cable operator or vertically intqrated
cable programmer "to encqe in unfair metbod.a of competition or umair 01' deceptive acts or
pncuces, the purpose or effect of which is to hinder significantly or to prevent any
,multichannel video l)roeramming distributor" from providing able or supemation
prog.r.unming to consumers. Section 628 (c) pravid~ the Commission witb the authority to
p~mulgate regulations to effectuate the statutory prohibitioQ and delineates their minimum
c:eate:at.

Upon eumiDation of the program access tqUl.ations, we lmve disc:ovemd a critical
loophole tbaL $CCms ripe for exploitation by the =le industry and is directly applicable to
exClusive coacraas between venically integrated cable programmers and DBS providers.
SecnOD 628 (c) (2) (~) of the 1992 Cable Act contains a broad = ~ prohibitioo on
-Practices, undersundiDls, In'&JI~ts, and acttvitfes, including excbJliv.: c:oauaets for

. satellite cable prowruuning or satellite broadcut prognmming between a cable opet2tm and
a. satellite cable propmmmc veodor or satellite broadcast proi'J'a,mmiDg veDdor, that prevent
a. multichannel video programming dism"butor from obaining such prosnmming from any
.ellita cable pmcrumUnl veDdor in which a able operator has an attribuable interest" for
dlattibuc.iun in non-cabled &l"Qs. However, Section 70.1002 (c:) (1) of the Comm;ssion's new
rolC! covers only those exclusionary pr.aetices involving cable opentors.

'The Com.m.Wicm·s rule in itS present tonn is iDcuus~t with both the plaiD~c
of the stllUte and Con~ona1 intent. The prohibition against ill exclusiouary ptaetic:es by .
~y inre",.'ed proenmmers in unserved areas is clear. While it cettlinly iDcludcs
exclusive contra.eU between cable apeman and vertically integ1'3.ted prognmmers, the
language of the statute does not limit the prohibition to that one example. The regulations
ibccm:cct1y tum the Ulust:rative example into the nIle.

~s loophole must be closed and the program acc~s reCUlatioD stren~ OD
ReconSIderation. The Ptimwr consent dccr= alone makes It clear that tile b~ aummum
reaubtion of exclusive coatr&ets is insufficient to cuard against aati-<:olllpetitivep~ by
venically intelJ2ced cable progruuner3. The Commission's final rquIaciaDs should provtde,
as does the lqislation, that III exclusive. practices, IlJK1ersandtnl;1, ~CDtS ,and
activitics, indsacHu (but not limited to) excluSlVe C01\traCU between "many bJIIitated.vic1eo
procrammen and un muJtichamlel video proanmming distributor~ _ a uDlawfulm non
tabled areas. In cabled areas, aU such exclusive contra.ets should be subject to a public
interest test with advanced approval required from the Commission.
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Tbe Honorable Reed Hundt
l'qe3

.~ is oae other via21 point to DOte re&'Il"diJJe the Commi.ssion's pl'OIIIm access mles.
It : has become evident that· the ~le iDdusuy has been aaeZDptiq 10 ...::- tbe
COmmission's I1!ICODsideruion proceeding to obUin an ovmy broad Ccam""'; luation
u. to the a=cnJ plOp'ricty. of exclusive cuaa:ao:u with aaa.--eable .-IticbaMel video
~ing distnbutors. Any such pronouoc:cmeat by the Commission woald eviaa:ntc the
pftJcTam access Pimectioas of the 1992 Dble Act.

Specifically, in addition to IDd independeat of the explicit exclusive contnctinI1imitatiODS
;mpased by the Act. exclusive~ena benveeD vertically iarecr:md~etS and
non-eable multichmnel videoP~I distributors (MVPD) in many C1rC1JDIstaaees also
viOlate Section 628(b),s ~er.a1 prohibition of -uafair pr.aetic=- which binder sianificamJ.y
or~nt IAI MVPD from obcWU.nS ~eess to c::ab1e prosnmming. In addition, they ruay

.viOlate Section 628 (c)(2)(B)'s prohibition apmlt discrimination by a vernally iDtqr.ued
satellite cablep1O~ veudor in the prices, terms and conditions of sale or delivery of
~te cable Proar.munial -..oug or betwc:cn cable systcm,~ cable opemcors, or other
multjebapnel vi. pmmjpmiD, digrihutgn." Accordingly, we urge the Commission to
.,. extremely careful in its decision on reconsideration to avoid any ruling or Jancuage which

. could~ in any way, limit the protections apinst diJcrimiDation afforded by Seaions 628(b)
aDd (c)(2)(B).

Lastly, Mr. Chairman,· it is absolutely esIeIltial in overview that the Commission add
rqulatery "teem- to its Propun Acceu regulations. In the Propam Aa:eu dcci3ioa, the
C~ssion :enc:nny dccliDed to award dataps as a result of a Prop:uu A.cce&& violation.
Without the threat of damaps, however, we see very little incentive for J propuamer to
cOmply with the N!es. Nor is it practical to expect u qgrieved multichannel video
progrmuning distributor to iDCUr the expense and iJIcoDveaieftce of PIOICCUUnI a complaint
at the Commilsion without an expectation of an award of damages. 1"here is ample statutory
a~cy for the Coauaiuion to order "apptopaiate remedies- for P10IJ2III access violations,
and we Ul'ge the CoDUlrissioa to lISe sucb aIldxnity to impoSe dama~ (including attorney
t1oJes) in appropriate cues. b, 47 U.S.C. S48 (e) (i)].

DBS hu long been viewed as a strong potential competitor to cable if it were able to
obtain lJrogI'Ulming. In the 1992 Cable Act, CODgreu Ided definitively to remove that
barrier to. full and fair DBS etJtrj into tbe mUlticba.nnel video procraauaiDg distribution

- marla:t. We think it is of the utmost importance that there be no loopholes which would
allowable OT, in light of recent metieT activity, cable-telco combinations to dominate the .
lOBS marketplace.

Thank you for your c:onaidention.

Sincerely,

ec: The Hon. James H. QueUo
'Ibe HOD. Andrew C. Bam:tt
The Hon. Susan Ne:s3
The Hon. bcbeUe B. Chong
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, DC 20554
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qCT 11 1994

The Honorable Phil Gramm
United States Senator
2323 Bryan Street, #1500
Dallas, Texas 75201

Dear Senator Gramm:

IN REPLV REFER TO:

'CN-9403671

This is in response to your inquiry on behalf of a constituent, Mr. Jerry L. Ellis,
Manager of Coleman County Broadcasting Systems, an afftliate of the National Rural
Telecommunications Cooperative (NRTC). Mr Ellis is concerned that DirecTV, operator of
a direct broadcast satellite (DBS) facility, cannot obtain rights to Time Warner and Viacom
programming, because such programming is subject to exclusive distribution rights of
another DBS distributor, United States Satellite Broadcasting, Inc.

Mr. Ellis also expresses his support for the position of the National Rural
Telecommunications Cooperative concerning the Commission's interpretation of Section 19
of the Cable Television Consumer Protection and Competition Act of 1992. NRTC has
requested that the Commission reexamine the legality of exclusive contracts between
vertically integrated cable programmers and DBS providers in areas unserved by cable
operators. NRTC has asked that the Commission determine that such contracts are
prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commission will take into account each of the
arguments raised by NRTC and the other parties to the rulemaking concerning this issue to
arrive at a reasonable decision on reconsideration.

I trust this information is responsive to your inquiry.

Sincerely,

·~l~
Meredith J. Jones
Chief, Cable Services Bureau


